STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
ROBERT C. TI LLMAN,
Petitioner,
Case No. 02-3119

VS.

DEPARTMENT OF REVENUE, CHI LD
SUPPCORT ENFORCEMENT PROGRAM

Respondent .

e — N e N N N

RECOVMENDED ORDER

Pursuant to notice, a formal hearing was held in this case
on January 17, 2003, in Tall ahassee, Florida, before the
Di vision of Adm nistrative Hearings, by its designated
Adm ni strative Law Judge, Barbara J. Staros.

APPEARANCES

For Petitioner: Jeffrey S. Richardson, Esquire
6753 Thonmasvill e Road
Tal | ahassee, Florida 32312-3893

For Respondent: Robert Leher, Esquire
Departnent of Revenue
Chil d Support Enforcenent Program
Post O fice Box 8030
Tal | ahassee, Florida 32314-8030

STATEMENT OF THE | SSUES

The issues in this proceeding are: Wiat is the anount of
child support arrearages and/or past-due support presently owed

by Petitioner? Wether the Departnent of Revenue, Child Support



Enf orcenment Programis authorized to enploy the renedy of
garni shment as set forth in Section 409. 25656, Florida Statutes.

PRELI M NARY STATEMENT

On August 15, 2001, Respondent, Departnent of Revenue,
Chil d Support Enforcenment Program (the Departnent) sent a Notice
of Intent to Levy (NOL) to Petitioner, Robert C Tillman. The
NO L advised Petitioner that the Departnent intended to | evy on
Petitioner's personal property in the formof liquid assets in
the control of South Atlantic Federal Credit Union in Boca
Raton, Florida. The NOL further advised Petitioner that this
action was being taken because of Petitioner's nonpaynent of
child support in the anmount of $2,254.96. The NOL inforned
Petitioner that he could contest the agency's action by either
filing an action in circuit court or by requesting an
adm ni strative hearing within 21 days.

Petitioner challenged the Departnent's intended action and
filed a Florida Petition for Hearing. The Departnent forwarded
the case to the Division of Adm nistrative Hearings on or about
August 7, 2002. A formal hearing was schedul ed for October 22,
2002. On Cctober 18, 2002, the Departnent issued an Anended
NO L to Petitioner advising himthat it intended to |evy on his
liquid assets in the anmount of $6,094.12 as the result of his
nonpaynment of child support. The Anmended NO L advi sed

Petitioner that he had 21 days in which to either file a



petition in his existing court case in circuit court or to
request an adm nistrative hearing. The Departnent filed a
nmotion requesting that the Arended NO L be considered at the
heari ng schedul ed for Cctober 22, 2002.

The hearing commenced as schedul ed on Cctober 22, 2002. At
hearing, Petitioner requested the 21 days to which he was
entitled and nmade an ore tenus notion to continue the hearing.
The hearing was reschedul ed for Novenber 18, 2002. Petitioner
obt ai ned counsel who filed a Mdtion for Continuance, which was
granted. The hearing was then rescheduled for January 17, 2003.

At hearing, Petitioner did not present the testinony of any
witness. Petitioner's Exhibits 1 through 5 were admtted into
evidence. ¥ Respondent presented the testinony of two witnesses,
Deni se Buchanan and Alisha Agnew (the |l atter appeared by
t el ephoni c connection from West Pal mBeach, Florida).
Respondent's Exhibits 1 through 15 were admitted i nto evi dence.

A Transcript of the commencenent of the hearing on
Oct ober 22, 2002, was filed on Novenber 5, 2002. However, the
hearing conducted on January 17, 2003, was not transcribed. The
parties requested nore than 10 days in which to file proposed
recommended orders and that request was granted. The parties
filed proposed recommended orders which were considered in the

preparation of this recomrended order.



FI NDI NGS OF FACT

Stipul ated Facts

1. On January 29, 1982, a Final Judgnment was issued in the

case of Linda Tillman v. Robert C. Tillman, Case No. 81-20402,

inthe Crcuit Court of the Seventeenth Judicial Crcuit in and
for Broward County, Florida (Broward County Circuit Court).
Pursuant to this Final Judgnent, Petitioner, Robert C. Tillman,
was ordered to pay $103.00 per week in current child support
commenci ng January 22, 1982, for three m nor children.

2. On June 12, 1985, the Broward County Circuit Court

i ssued an Order to Transfer in Linda Tillnman v. Robert C.

Till man, Case No. 81-20402, to Pal m Beach County, Florida.
3. On August 18, 1987, an Oder G anting Respondent's
Motion for a Decrease in Child Support was filed in the case of

Linda Tillman and the Departnent of Health and Rehabilitative

Services v. Robert Tillman, (hereinafter Tillman v. Till man)

Case No. 85-5064, in the Crcuit Court of the Fifteenth Judici al
Circuit in and for Pal mBeach County (Pal m Beach County Circuit
Court), under which Petitioner's current child support
obligation was reduced to $65.00 per week because one of the
parties' children had cone to live with Petitioner

Additionally, child support arrearages of $4,121.64 were
established and Petitioner was ordered to pay an additiona

$10. 00 per week in liquidation of the arrearages.



4. On July 20, 1990, an Order Adjudicating Respondent in

Contenpt was filed in the PalmBeach Crcuit Court in Tillman v.

Till man, under which Petitioner was found in civil contenpt of
court for willfully failing to satisfy his child support
obligations. Petitioner's child support arrearages were
determ ned to be $3,935.42 as of May 10, 1990, and he was
ordered to continue to pay $65.00 per week in current child
support and increased arrearages paynents of $15.00 per week.

5. On March 11, 1993, an Order Adjudicating Respondent in

Contenpt was filed in the Pal mBeach Circuit Court in Tillman v.

Till man under which Petitioner again was found in civil contenpt
of court for willfully failing to satisfy his child support
obligations. Petitioner's child support arrearages were
determ ned to be $5,102.59 as of February 18, 1993, and he was
ordered to continue to pay $65.00 per week in current child
support, increased arrearages paynents of $35.00 per week, and
$500. 00 as a partial |unp-sum paynent on arrearages to purge his
cont enpt .

6. On Novenber 6, 1995, an Order Adjudicating Respondent
in Contenpt was filed in the PalmBeach Crcuit Court in Tillman

v. Tillman under which Petitioner again was found in civil

contenpt of court for willfully failing to satisfy his child

support obligations. Petitioner's child support arrearages were

determ ned to be $8, 298.93 as of COctober 17, 1995. He was



ordered to continue to pay $65.00 per week in current child
support and $10.00 per week plus a $150.00 | unp-sum paynment on
arrearages to purge his contenpt.

7. On March 19, 1996, an Order Adjudicati ng Respondent in

Contenpt was filed in the PalmBeach Crcuit Court in Tillmn v.

Till man under which Petitioner again was found in civil contenpt
of court for willfully failing to satisfy his child support
obligations. Petitioner's child support arrearages were
determined to be $8,829.74 as of May 25, 1995. He was ordered
to continue to pay $65.00 per week in current child support and
$20. 00 per week plus a $500.00 partial |unp-sum paynent on
arrearages to purge his contenpt.

8. On August 8, 2001, the Departnment nailed a Notice of
Freeze (NOF) in an anmount up to $2,254.96 to the South Atlantic
Federal Credit Union in Boca Raton, Florida, by certified mail
return recei pt requested, regarding any accounts of Petitioner.
The credit union received the NOF on August 10, 2001.

9. On August 15, 2001, the Departnent mailed a Notice of
Intent to Levy (NOL) in an anmount up to $2,254.96 to Petiti oner
by certified mail, return recei pt requested. Petitioner
received the NOL on August 18, 2001.

10. The NOF and NOL mailed by the Departnent satisfied
the statutory notice requirenments of Section 409. 25656, Florida

St at ut es.



11. Petitioner filed a Request for Administrative Hearing
dat ed August 30, 2001, which was received by the Departnent on
Sept enber 18, 2001.

12. The Departnent sent a Notice of Extension of Freeze
(NCEOF) in an ampunt of up to $2,254.96 to South Atlantic
Federal Credit Union on Septenber 12, 2001

13. The Departnent dism ssed Petitioner's August 30, 2001,
Request for Admi nistrative Hearing as legally insufficient.

14. Petitioner filed a tinely and legally sufficient
Revi sed Petition for Hearing dated January 7, 2002, which was
recei ved by the Departnent on January 16, 2002.

15. On June 10, 2002, a Recomendati on of Hearing O ficer
and an Order G anting Motion to Correct Ledger and to Determ ne

Arrears were filed in the Pal mBeach Circuit Court in Tillman v.

Till man, under which Petitioner's child support arrearages were
determ ned to be $6,344.12, all of which was past due as of
May 15, 2002. Petitioner was ordered to pay $50.00 per nonth in
I iquidation of his arrearages.

16. The official paynent records of the Pal mBeach County
Clerk of Court established that Petitioner owed child support

arrear ages/ past-due child support in Tillman v. Tillnmn of

$6, 194. 12 as of Novenber 25, 2002.



17. The Departnent faxed and nmailed by certified mail,
return recei pt requested, an Amended Notice of Freeze (Anended
NOF) in an anount up to $6,094.12 to South Atlantic Federa
Credit Union on Cctober 16, 2002. The credit union received the
Amended NOF on Cctober 18, 2002.

18. The Departnent faxed an Anended NO L to Petitioner in
an anount up to $6,094. 12 on October 18, 2002, and nmiled a copy
to Petitioner on Cctober 19, 2002.%

19. The Departnent faxed and nailed an Arended Notice of
Ext ensi on of Freeze (Amended NOEOF) in an anmpunt up to $6, 094. 12
to South Atlantic Federal Credit Union on Decenber 20, 2002.

Facts Based Upon the Evidence of Record

20. Petitioner made five tinely nonthly paynents of $50.00

in Tillman v. Tillmn between May 15, 2002, and Novenber 25,

2002.

21. Petitioner made two nore tinely nonthly paynments of
$50. 00 between Novenber 25, 2002 and January 17, 2003, reducing
t he amount he owed in child support arrearages/past-due in

Tillman v. Tillman to $6,094.12 as of January 17, 2003.

CONCLUSI ONS OF LAW

22. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and subject nmatter of this

proceedi ng. Section 120.57(1), Florida Statutes.



23. The Departnent of Revenue, Child Support Enforcenent
Programis the state agency responsible for the adm nistration
of the state's child support enforcenent program Section
409. 2557(1), Florida Statutes.

24. As the party asserting the affirmative of an issue
before this adm nistrative tribunal, the Departnent has the

burden of proof. Florida Departnent of Transportation v. J.WC

Conpany, 396 So. 2d 778 (Fla. 1st DCA 1981). In this case, the
Departnment has net its burden
25. Section 409.25656, Florida Statutes, reads in
pertinent part as follows:
Gar ni shnent

(1) |If a person has a support obligation
which is subject to enforcenent by the
departnment as the state Title |IV-D program
t he executive director or his or her

desi gnee may give notice of past due and/or
overdue support by registered mail to al
persons who have in their possession or
under their control any credits or personal
property, including wages, belonging to the
support obligor, or owi ng any debts to the
support obligor at the tinme of receipt by
them of such notice. Thereafter, any person
who has been notified may not transfer or
make any ot her disposition, up to the anount
provided for in the notice, of such credits,
ot her personal property, or debts until the
executive director or his or her designee
consents to a transfer or disposition, or
until 60 days after the recei pt of such
notice. |If the obligor contests the
intended levy in the circuit court or under



chapter 120, the notice under this section
shall remain in effect until fina

di sposition of that circuit court or chapter
120 action. Any financial institution

recei ving such notice will maintain a right
of setoff for any transaction involving a
debit card occurring on or before the date
of receipt of such notice.

(2) Each person who is notified under this
section nust, within 5 days after receipt of
the notice, advise the executive director or
his or her designee of the credits, other
personal property, or debts in their
possessi on, under their control, or owed by
t hem and nust advi se the executive director
or designee within 5 days of comng into
possession or control of any subsequent
credits, personal property, or debts owed
during the time prescribed by the notice.
Any such person comng into possession or
control of such subsequent credits, persona
property, or debts shall not transfer or

di spose of themduring the tinme prescribed
by the notice or until the departnent
consents to a transfer.

(3) During the last 30 days of the 60-day
period set forth in subsection (1), the
executive director or his or her designee
may | evy upon such credits, personal
property, or debts. The |evy nust be
acconplished by delivery of a notice of |evy
by regi stered mail, upon receipt of which

t he person possessing the credits, other
personal property, or debts shall transfer
themto the departnment or pay to the
departnment the anmount owed by the obligor.

| f the department |evies upon securities and
t he value of the securities is |less than the
total anmount of past due or overdue support,
t he person who possesses or controls the
securities shall liquidate the securities in
a comrercially reasonabl e manner. After

I i qui dation, the person shall transfer to

t he departnment the proceeds, |ess any
appl i cabl e comm ssions or fees, or both,
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whi ch are charged in the normal course of
busi ness. If the value of the securities
exceeds the total anount of past due or
overdue support, the obligor may, within 7
days after receipt of the departnent's
notice of levy, instruct the person who
possesses or controls the securities which
securities are to be sold to satisfy the
obligation for past due or overdue support.
| f the obligor does not provide instructions
for liquidation, the person who possesses or
controls the securities shall liquidate the
securities in a conmercially reasonabl e
manner and in an anmount sufficient to cover
the obligation for past due or overdue
support, less any applicabl e comm ssions or
fees, or both, which are charged in the
normal course of business, beginning with
the securities purchased nost recently.
After liquidation, the person who possesses
or controls the securities shall transfer to
the departnent the total anmount of past due
or overdue support.

(8) An obligor may contest the notice of
intent to | evy provided for under subsection
(7) by filing a petition in the existing
circuit court case. Alternatively, the
obligor nay file a petition under the
appl i cabl e provi sions of chapter 120. After
an action has been initiated under chapter
120 to contest the notice of intent to | evy,
an action relating to the sane | evy may not
be filed by the obligor in circuit court,
and judicial reviewis exclusively Iimted
to appellate review pursuant to s. 120. 68.
Al so, after an action has been initiated in
circuit court, an action may not be brought
under chapter 120. (enphasis supplied)

26. Petitioner has a past-due child support obligation in
t he amount of $6,094.12 as of January 17, 2003, which is subject

to enforcement by the Departnent.
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27. The Departnment gave the statutorily required notice to
the financial institution that held personal property owned by
Petitioner in its possession and control.

28. The Departnent issued a NOL and Anmended NO L which
notified Petitioner that the Departnent intended to | evy upon
his personal property; stated that the action was being taken
for Petitioner's nonpaynment of child support; and advi sed
Petitioner of his rights to contest the notice of intent to
| evy.

29. Section 409.25656(8), Florida Statutes, gives an
obligor a choice of contesting the NOL in the existing circuit
court case or by filing a petition under chapter 120, Florida
Statutes. Petitioner elected to contest the NOL by filing a
Petition for Hearing under Chapter 120, Florida Statutes. Once
he elected to do that, he is prohibited fromalso filing an
action in the proceeding in circuit court. Likew se, after
maki ng that el ection, he cannot now successfully argue that the
matter is precluded frombeing heard in this forum

RECOMVENDATI ON

Based upon the Findings of Fact and Conclusions of Law, it

RECOVMENDED:
That the Departnent of Revenue, Child Support Enforcenent

Program enter a final order that |evies upon the funds in the

12



Petitioner's credit union account up to the anmount of $6, 094. 12;

applies the funds to reduce Petitioner's accrued child support

arrearage; and credits Petitioner for the anmount so appli ed.
DONE AND ENTERED this 27th day of February, 2003, in

Tal | ahassee, Leon County, Florida.

BARBARA J. STAROCS

Adm ni strative Law Judge

Di vision of Admi nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 27th day of February, 2003.

ENDNOTES

1/ Petitioner's Exhibit nunbered 4 was filed | ate by agreenent
of the parties.

2/ Petitioner acknow edged recei pt and wai ved the requirenent
that the Arended NO L be sent by certified mail during the
heari ng on Oct ober 22, 2002.

COPI ES FURNI SHED

Jeffrey S. Richardson, Esquire
6753 Thomasvill e Road
Tal | ahassee, Florida 32312-3893

Robert Leher, Esquire

Depart ment of Revenue

Chi |l d Support Enforcenent Program
Post O fice Box 8030

Tal | ahassee, Florida 32314-8030
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Bruce Hof f mann, General Counsel
Depart ment of Revenue

204 Carlton Buil ding

Tal | ahassee, Florida 32399-0100

Janmes Zingal e, Executive Director
Depart ment of Revenue
104 Carlton Building
Tal | ahassee, Florida 32399-0100

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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